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§845515

Evidence held not to justify a ruling as a matter of
law that a written contract whereby plaintiff agreed to
gell defendant's oil products for a certaln commlasion
was modified by a subsequent oral agreement reducing
amount of commissions. Dwyer v. L, 130M616, 262NW

CH. 67TA—SALE OF GOODS

In suit by a securities salesman for commissions, evi-
dence held to support a finding by jury that salesman’s
efforts resulted in salea. Armstrong v. B, 202M26, 277
NW348, See Dun, Dig. 1128,

A broker is not entitled to a commlssion unlesa he s
procuring causec of gale. Armstrong v. B., 202M26, 2TTNW

837. See Dun. Dig. 1774. 348. See Dun. Dig, 1149,
CHAPTER 68
Frauds

STATUTE OF FRAUDS

8456. No action on agreement, when,

Renn v. W., 185M461, 241INW5ESL.

¥%. In general,

Agent who had exclusive management of property un.
der an agreement to pay all expenses of operation and
8 fixed monthly Income to the owner, and to retain the
difference, had authority to lease an apartment for more
than a year and take in payment of the rent a convey-
ance to him of an equity In a house and lot. 172M40,
214NWT59.,

An oral contract of present ingsurance, or an oral con-
tract for insurance effective at a future date, is valid.
Schmidt v, A, 190M585, 262NWE71. See Dun. Dig. 4647.

Oral contract to be entitled te speciiic performance
must be established by clear, positive and convincing
proof. Anderson wv. A., 197TM252, 266NW§41. See Dun.
Dig. 8806.

Where defendant by answer denied making of alleged
contract, there was nothing to claim that he walved
right to invoke statute of frauds by fallure te plead it.
Roberts’ Estate, 202M217, 27TN'W549, See Dun. Dig. 8857,

Clalm to value of estate, in lleu of specific perform-
ance of oral contract to will entire estate including land,
is a claim for recovery of damages for breach of agree-
ment, and damages for hreach of contract void under
statutes of fraud cannot be recovered by action in _any
court. Roberts’ Hstate, 202M217, ZTTNW5L49. See Dun.
Dig. 2559, 2587,

Where decision hinges upon oral evidence of that
which statute of frauds and statute of wills require to
be in writing, oral evidence to establish facts clalmed
must he clear, unequivocal, and convincing. Ives v, P,
204M142, 283N'W140. See Dun, Dig, 8857,

Equity may specifically enforce an oral contract void
under statute of frands where there has been full per-
formance by party seeking rellef and [t would work a
Iraud to deny the same. Hecht v. A., 204M432, 283INW

- 763, See Dun. Dig. 8779, 8852,

Comments, 14MinnLawRevT746.

1. Contracis not to be performed within one yenr—not
void hut simply non-enforceable.

Vendor’s lien of common law is “created by the law
and not by the parties” and 1s not considered wlithin
statute of frauds. Hecht v. A.,, 204M432, 283N'W753. See
Dun. Big, 8876.

2, ——PFPerformance by one party within year.

Agreement for transfer of service line to defendant
electric company was fully performed by plaintiff, and
statute of frauds had no application to oral agreement
to pay therefor. Bjornstad v. N., 195Md439, 263NW289.
See Dun, Dig. 8859,

4. —— When yenr begina to run.

In action for damages for failure to glve tenant
posgession under written lease for holding “from month
to month.,” trial court was not amuthorized to And that
lease wan oral for term of one year to begin at certaln
future date, Vethourlkas v. S., 191M5673, 254N'W909. See
Dun. Dig. 5366, 5419.

A verbal agreement to extend terms of a lease for pe-
riod of one year, such year to commence at a future
time, 1a within statute of frauds and unenforceable. At-
wood v. F,, 199M596, 273NW85, See Dun, Dig. 3858,

7. Promise to exceunte mortgnge.

An agreement to give a real eatate mortgage is within
atatute of frauds, Hecht v, A, 204M432, 283NWT53, See
Dun. Dig. §880,

8. Promises to answer for another,

Contract of guaranty signed by members of & co-
operative company was within the statute as to loans
already made to the company and renewals of such
loans, though it was valid as to subsequent lecans. 174
M383, 219NW454.

Congtruction of guaranty by directors of corporation.
180M27, 230NW121,

gtntute of frauds in suretyship cases.

10. Controcta held within the atatute.

Oral promise to pay mechanice’s lien, made to person
other than owner, by one who Intended to purchase the
land, held within statute, where no advantage accrued
to promisor, and no disadvantage to promisee. 130M441,
231NW16.

11, Promises held not within the statote.

Promise to pay existing debt of ancther, which prom-
Ise arises out a new transaction between parties to it

1ZMinnLawRev

. and for which there is fresh consideration, is original

undertaking and not within atatute of frauds. Marckel
Co. v. R, 186M125, 242NW471. See Dun, Dig. 8866,

Promise of vendor to ﬁay tor heating plant installed
for vendee, held not within statute of frauds. Marckel
Co. v. R.. 186M125, 24ZNW471. See Dun. Dig. 8868.

Appeliant’'s promise that plaintiff would be pald if it
printed a special {ssue of a paper for beneflt of another
became a primary obligation, and binding, though oral
gprt%scﬁg?ntral Pub. Co. v. 8., 193M120, 26BNW22. See Dun,

ig. .

Where one receiving money with instructions to de-
posit 1t in bank, instead purchased bonds and sent them
to person forwarding money, his promise to take over
the bonds at any time If they were not wanted was not
a promise to respond for debt of another and was not
within statute of frauds. Wigdale v. A., 193M384, 268NW
726. See Dun. Dig, 8865.

Evidence held to sufficiently support conclusion that
appellant promised to pay premium for liabllity insur-
ance 1ssued in name of a taxicab assoclation and Its in-
dividual members, and obligation thus assumed was an
original and primary one, not within statute of frauds.
;%%rl}ney Co. v, H, 194M357, 260NW358. See Dun. Dig.

.

Acceptance by contractor of order from subcontractor
was not an agreement to pay debt of another, but an
agreement by contractor to pay his own indebtedness,
and was not within statute of frauds. Farmers State
Bank v. A., 195M475, 263NW443. See Dun, Dlg. 8368

Parol evidence held admissible with regard to pledg-
ing of stock to secure debt of a third person. Stewart
v. B., 195M543, 26INW518. See Dun. Dlg, 7738a.

Third person's verbal promise to pay pre-existing debt
is not within statute when creditor furnishes a considera-
tion at least equivalent in value to amount of pre-exist-
ing debt. Rolfsmeyer v. R.. 198M213, 269NW41ll. See
Dun, Dig, 8868.

Where individual In business organizes n corporation
to take it over, tranaferring all his assets, subject to his
labilitics and obligations, corporation becomes obligated
to fulfill written contract of individual whereby he em-
ployed a superintendent for business for a term of years,
and fact that corporation assumed employment contract
may be proven by parol, Statute of frauds Is not ap-
plicable. McGahn v. C., 198M328, 269NWB830. See Dun.
Dig. 8864,

1134, Agreement nupon conslderation of marriage.

Conversation before marriage between a testator and
members of his family wherein the former announced his
mere intention or plans concerning the disposition of his

roperty, properly held not to impose contractual ob-
igatlon upon any one. Hanefeld v. ., 191M547, 254NW
821, See Dun. Dig. 10207. ’

1134;. Promine to pay debt diacharged In bankruptey.

Pr"oémiae to pay debtydischnrged by bankruptey. 172M
390, Z1IENWTB4.

8458. Grants of ¢rusts, when void,

Seatlon is not applicable to express oral trusts in per-
sonalty where full posgession of property is passe by
trustor to trustee. Salschelder v, H., 286NW347. See
Dun. Dlg. 8352.

8459. Conveyance, ete,, of land.

1. Conveyancen, ete,, genernlly.

Son of decedent held not entitled to specific perform-
ance of a verbal agreement to convey land., Happel v.
H., 184M377, 238NWT783. See Dun. Dig. 87388.

Statute of frauds was no defense where contract per-
mitting tenant to cut wood was performed. DMorrow v,
P., 186M515, 243NW785. See Dun, Dig. 8852.

Verbal authority doea not confer upon an agent au-
thority to bind his principal to a cenveyance of real
estate. Peterson v, S, 192M215, 266NW308. See Dun.
Dig. 8882, .

An agreement relocating an easement is within stat-
ute of frauds, but if oral agreement has been executed
or so far carried out that one of parties ls estopped, law
may regard new easement as substituted for old. Schmidt
v. 1., 196178, 265NW347, See Dun. Dig. 8876,

Doctrine of part performance rests on ground of fraud,
Equity will not permit statute of frauds, purpose of
which was to prevent fraud, to be used as a means of
committing it, Schaefer v. T., 199M610, 2723NW1%0. See
Dun. Dig. 8862, 3885.
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CH. 88—FRATUDS

An oral agreement to will all property I{n considera-
tion of support for life was indivisible, and part relat-
ing to personality was not enforceable in probate court,
entire agreement being Within statute of frauds, Rob-
erts’ ilatate; 202M217, 277TNW549, See Dun. Dig. 8880.

To constitute a valtd transfer of land by verbal gift,
there must be a gift completely executed by delivery of
possession and performance of some acts sullicient to
take case out of statute of frauds, and there must be an
acceptance, a taking of possession under and in reliance
upon gift, and dolng of such uacts in rellance theregn
that it would work a substantial injustice to hold gift
i Henslin v, W., 203M166, 280N'W281. See Dun, Dig.

Promise to malte a gift of realty where Dromisee
entered into possession and made improvements. 15Minn
LawHevEi5,

2. Leunen,

178M330, 22TNW46; note under §86490.

Agent who had exclusive management of property un-
der an agreement to pay all expenses of operation and a
fixed monthly Income to the owner, and to retain the
difference, had authority to lease an apartment for more
than a year and take in payment of the rent a convey-
ance to him of an equity in & house and lot. 172Md40,
214N'WTEY.

Tuking possession of and operating a farm under an
oral lease votd under the statute of frauds creates a
tenancy at will, which may be terminated only by atat-
utory notice. Hagen v. B, 182M136, 233NW322. See Dun.
Dig. 65440.

Paper held sufficient compliance to show modification
of lease by surrender of right of cancellation without
cause. Oakland Motor Car Co. v. K., 186M455, 243NW
§73. See Dun. Dig, §877, 8881,

A three-year lease could not be terminated or modi-
fled by parol, Hoppman v. P, 180M40, 243NW2El. See
Dun. Dig. 8877, ,

Lesaor held not estopped to deny termination of lease
by leasee after fire. Id. See Dun. Dig. 8877

Finding that lcase was for one year to begin at future
date held erroneous, Vethourlkas v. 8., 191M573, 264N'W
908. See Dun, Dig. 5366, 5419,

Payment of rent could not be considered as a part
performance of an oral lease for one year to commence
in future so that an action for damages could be main-
tained for fallure to zZive tenant possession of premises.
Id. Sec Dun. Dig. 3886,

Lvidence supports finding that a tenant surrendered
its lease and landlord accepted surrender and terminated
relationship. Sjoberg v, H., 199M81, 27TINW329, See Dun,
Dig. 5438,

4. Partnership te deal In renl estnte.

Oral parinership agreement for purpose of dealing in
land. 19MinnLawRev581.

7. Promine tv execnte mortgage,

An oral contract on one hand to make and on other
to accept a mortgage on real estate is unenforceable if
not vold under statute of conveyances, §8459, and statute
of frauds, §8460. Hatlestad v. M., 197M640, 268NWGE6E.
See Dun, Dig. 8380.

#. Agreement modiftying instrument affecting land.

Oral agreement of real estate mortgagee to extend
time of payment to certain date in consideration of
mortgagor giving chattel mortgage on crops to secure
payment of tuxes was not void as an attempt to vary
terms of written ingtrument, which instrument was with-
in statute of frouds, Hawkins v. ¥, 191MB4A3, 2534NW
800. Sece Dun, Dig. 3374.

8480. Leases—Contracts for sale of lands.

1. In genernl,

Creditor of vendor with notice and knowledge of sale
cannot urge that contract of sale was invalld under
atatute of frauds after payment but before deed s
given. 173M225, 217TNWI136.

Not construed as prescribing a rule of evidence, but
rather as precluding the substantive right to sue upon
an oral contraect. 178MI30, 22TNW4E.

A contract for sale or exchange of real property, modi-
fled by paro! agreement and se performed, is not viola-
tive of statute. Erickson v. K, 195M§E23, 263NWT7TH5.
See Dun, Dig, 8830,

Equitable doctrine of part performance ig inapplicable
to an action for damages for breach of contract as dis-
tinguished from one for specific performance. Hatlestad
v. B, 197TMG40, 268NW6EH5. See Dun. Dig. 85885,

Equity mny specifieally enforce an oral contract vold
under statute of frauds where there has been full per-
formance by party seeking relief and It would work a
fraud to deny the same. Hecht v, A, 204Md432, 2Z8INW
753. See Dun. Dig. 8788,

2, The memorandum.

Acceptance of terms of a written proposal for pur-
chase of real cstate must be in writing, and a writin
is insufflcient where it does not contain acceptance o
proposal in regard to terms of a mortgage and the fur-
nishing of an abatract. Bey v. K. 192M283, 256NW140.
See Dun. Dig. 8580, 8881.

Vendor under oral contract held not entltled to specific
performance in face of findings that alleged vendee
made advancements and went into possession with un-
derstanding that he would be repaid if he did not pur-
chase thecp emises, subject to liability for certain rents.
Johlfa v, C., 193M563, 259NW5S7. See Dun, Dig, 8788,

.

§8461

8. Authority of agent.

Agent who had exclusive management of property
under an agreement to pay all expenses and a fixed
monthly income to the owner, and retaln the difference,
had authority to lease an apartment for more than a
year and take in payment of the rent a conveyance of
an equity in a house and lot. 172M40, Z14NWT5HS.

4. Contracis held within statute,

An oral contract on one hand to make and on other
to accept a mortgage oh real estate is unenforceable, If
not void under statute of conveyances, §8459, and statute
of frauds, §8460. Hatlestnd v. M. 197Mg40, 268N'WEES.
Hee Dun. Dig. 3880.

An oral unileteral contract for purchase of interest in
land is within prohibition of statute. Alamoe Realty Co,
v, M, 202M457, 278NW202. See IDun, Dig, 8880.

5. Contracts not within statute.

Whether plowing was part peformance taking lease
out of statute, held for jury. 178M460, 22TNWE56.

Inflexible rule “once a mortgage always g mortgage”
and doctrine whereunder a deed absolute in form may
be declared a mortgage, If it .was 30 Intended, are in
operation whelly independent of statute of frauds, Hat-
lestad v. M., 197M640, 268NWG65. See Dun, Dig, §880.

7. Plending. .

Defendant, by answer having denied malking of con-
tract, properly invoked the statute, although he dld not
plead it. 178M330, 227TN'W46.

8461. Specific performanco.

Evidence sustains the finding of the trial court that
the plaintiff partially performed an oral contract made
in 1921 for the purchase of real property so as to jua-
tify a decree of specifc performance. 181M458 233N'W
2. See Dun. Dig. 8885

In action for sapecific performance of agreement to
convey land, evidence held insufficlent to establish part
performance sufficient to take case out of statute of
frauds. Arntson v. A., 184M60, 237NW3820, See Dun.
Dig. 8852(92), 8862,

Vendor under oral ¢contract held not entitled to specitic
performance in face of findings that alleged vendee made
advancements and went into possession with understand-
ing that he would be repald !f he did not purchase the
premises, subject to liabllity for certaln rents. Johlfs
v. C., 193M553, 259NWET. See Dun. Dig. 10005a.

Equitable doctrine of part performance i3 inapplicable
to an action for damages for breach of contract as dia-
tinguished.from one for specific performance, Hatlesgtad
v. M., 197TM640, 268N'WG65. See Dun. Dig. 8850,

Part performance which takes a case out of statute
for gspecific performance must be unequlvocally referable
to oral contract, and If it is equlvocai, If it reasonably
may he accounted for otherwise than by a contract, it
will be of no avail. Id. See Dun, Dig. §885.

In action for specific performance of option, evidehee
held to sustain finding that defendant had knowledge of
plaintiff's ouistanding option when he purchased 1and
involved. McKercher v. V., 199M263, 27TINW489. See Dun,
Dlg, 8811. .

Part performance by lessees in preparation of land for
c¢rop in reference to and in reliance upon oral agreement
of extension, held sufficient to avold bar of statute, At-
wood v. F., 199M596, 273NW85. See Dun, Dig, §862.

Doctrine of part performance rests on ground of fraud.
ggggefer v. T., 199M610, 273NW190. See Dun, Dig, 8862,

No tender of purchase money need be made before
bringing suft where wvendor, whose specific performance
is sought, resists performance and insists that he is not
bound by contract. Gassert v. A., 20iM515, 276NTWS80S.
See Dun. Dig. 8807, 100636,

An action for specific performance of a contract to
convey land is transitory and may be enforced wherever
defendants may be found, State v, District Court of
Hennepin County, 202M75, 27TNW353, See Dun. Dig.
10165, 14108,

Evidence held to sustaln decree of specific perform-
ance agalnst Salvation Army under contract for exchange
of property. Karp v. 8., 203M285 28INW41l. See Dun.
Dig. 8885,

Specific performance will not be granted of a contract
to repurchase a farm for which a former owner nerpti-
ated with the conservator of rural credit where the ne-
wotiations fail by the conservator's exercise of his power
to reject such party's offer. Bjerke v, A, 203M501, 281
NW8R6A5. See Dun. Dig. 8788,

Where former owners of a homestead remain in pos-
session thereof after their title has been divested by the
foreélosure of a mortgage thereon, and, while so In
possession, the holder of the tltle conveys to the wife
of one of such persons upcen the promise of such wife
and hushand to execute o mortgage for the balance of
the purchased price, egquity will enforce performance of
such promise by decreeing a vendor’s lien for such bal-
ance superior to any homestead right In the land. Hecht
v. A, 204M432, 283NW7T53. See Dun, Dig. 8788a.

Specifiec performance will be granted to children, who
have fully performed, on their part. a contract made with
their parent for testamentary disposition of his estate
congisting of real and personal property, in the nature
of a family settlement, where It appears that parent and
children all had interests in property which c¢hildren
tranaferred to parent under an agreement that he would
leave property, or 30 much thereof as remained, to them
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§8467

gtsst;is death. Jannetta v. J., 285NWG19,
789a.

Specific performance of right of inspection ineident to
option. 1ZMinnLawRevl.

Privileges in gross to do acts on the land of another—
g&}éen will they be specifically enforced? 13MinnLawRev

See Dun. Dig.

CONVEYANCES FRAUDULENT AS TO CREDITORS

8467, Of chattels without delivery.

A trust deed on land and the equipment of a flour
and feed mill, providing that the mortgagor shall op-
erate the business, and recorded as a real estate mort-
gage, but not as a chattel mortgage, held not invalid
&8 to creditors where there was no expressed agreement
that the mortgagor should not account to the mortgagee
for the proceeds of the sale of flour, feed, etc, In re
Hanover Milling Co., (DC-Minn), 31F(2d)442.

A conditional sale of a stock of merchandise under
which buyer is permitted to retain possession and to
sell from and replenish the stock, 1s valid. In re Hor-
witz, (USDC-Minn}, 32F(2d)286.

A chattel mortgage covering a stock of merchandise
under which morigagor is permitted to retain posses-
afon and to sell from and replenish the stock, la fraud-
ulent as a matter of law and vold as to creditors, In re
Horwitz, (USDC-Minn), 32F(2d)285.

Wife held not creditor of husband within Uniform
Fraudulent Conveyances Act. Maruska v. E, (USDC-
Minn), 21F¥FSupp84l,

A gale by a vendor of goods or chattels when there 1s
not an immediate change of possession {8 presumed to
be fraudulent and void as against creditors of the ven-
dor. 175M157, 220NW660, '

This statute creates only a rebuttable presumption of
fraud. 176M433, 223NW6S83.

Conditional sales contract of a new and unregistered
automobile, which remained in the possession and in
the salesroom of the vendor, a retail dealer in auto-
mobiles, held subject to this section, Drew v. F., 185
M133, 240NWI114, See Dun. Dig. 3842, 3866,

It is not a fraud upon creditors for a debtor to trans-
fer to true owner the latter's property. BRolton-Swanby
Co, v, ., 201M162, 275NWE55 Seg Dun, Dig. 3355,

8470, Question of fact—Voluntary conveyances.

1. Question of faect.

179M7, 228NWI1TT,

Whether a real estate mortgage covering personal
property on the premises is invalid as to creditors be-
cause permitting the mortgagor to retain possession of
;111%,(1-’2%’)34";“2&1 property, isa a question of fact (DC-Minn.)

8473. Sale of stock of merchandise.

Limitations upon application of bulk sales act. 15Minn
LawRev475.,

UNIFORM FRAUDULENT CONVEYANCE ACT
The TUniform Fraudulent Conveyance Act has been

adopted by: Arizona, Callfornia, Delaware, Maryland,
Massachusetts, Michigan, Minnesota, Nevada, New Hamp-

shire, New Jersey, New York, Pennsylvania, South
Dakota, Tennessee, [Jtah, Wisconsin, Wyoming.

8475. Definition of terms.

175M47, 220NW400.

This act does not impliedly repeal §8345. 172M355,

216NWEI1T.

The Fraudulent Conveyance Act {(Chapter 415, Laws
1921) did not modify or repeal any part of the Home-
atead Law. 173IM576, 218NWI108.

A surety upen a fldelity bond becomes an existing
ereditor from the date of the taking effect of the bond
for the purpose of attaching as fraudulent a transfer of
property by his principal obligor. National Surety Co.
v. W., 184M44, 23TNWE9D0. See Dun. Dig, 3901,

A tranasfer made in good faith and without intent to
hinder, delay or defraud creditors was not void prior ta
passage of Uniform Fraudulent Conhvevance Act. Na-
tional Surety Co. v. 'W., 184M44, 237TNW690. 8See Dun.
Dlg. 3842,

Agssignment of future wages held not to prectude dis-
charge of asalgnor in bankruptcey. Strane v, 8, (USCCA-
Minn), 87TF(2d)365,

Remedy of creditora. 18MinnLawRev226.

Uniform fraudulent conveyance act—presumptions of
intent—limitations of actlons—necessity for prior judg-
(r;ri%nt—rights of insurance beneflciaries. 23MinnLawRev

8477. Fair consideration.

174M423, 219NWES0: note under §8481.

Transfer to directors of bank to secure anment of
a debt of grantor, the managing officer of the bank, to
the bank, was given upon a fair consideration and was
not void, though it rendered grantor insolvent. 172M
149, 214NWTBT.

Evidence held to support finding that conveyances to
wife nnd daughter were made In good falth for ade-
quate consideration and not with intant to defraud cred-
ftors. 173M468, ZLTNWEI3.

CH. 68—FRAUDS

Conveyance, held not to have been given In payment of
antecedent debt. 179M7, 228NW1IT.

In an action by a creditor, who furnished material for
improvement of a homestead, to set aside as fraudu-
lent a transfer thereof by the husband to his wife
through a third party, evidence sustains findings that
the transfer was supported by & fair conslderation and
was made without any actual intention of defrauding.
Steinke-Seidl Lumber Co. v. N, 183M4531, 23TNW1%4. See
Dun, Dig. 3859.

Satisfaction of an antecedent debt may constitute a
fair conslderation. Steinke-Seidl Lumher Co. v. N, 183
M491, 23TNW184.

That a transfer of property in part payment of an an-
tecedent debt results in a preference does not consti-
tute fraud as against attacking creditors, National
?;l)raty Co. v. W, 184M21, 237NW585. See Dun. Dig. 3852

Evidence held to show an antecedent debt owing by
husband which was sufficient consideration for tranafer
of property to wife, National Surety Co, v. W, 184M21,
237TNW585. Bee Dun. Dig. 38569,

Evidence held not to show that consideration for con-
veyance was unfair. Larson v. T. 185M366, 241NW43.
See Dun. Dig. 3928a.

Finding sustained that transfers of property from
tather to son were honestly made in payment of ante-
cedent debt and without intent to defraud other cred-
itore of father. Skinner v. Q. 190M456, 252N'W418. BSee
Dun, Dig. 3846, 3848, 3851, 3852,

Evidence sustainas finding that mortgage to children
wag glven for “a good, sufficient, valuable and adequate
consideration.” XKray v. P., 197M364, 26TNW144. See
Dun. Dig, 3895,

Evidence held to sustain finding that transfers of chat-
tel mortgages were made upon payment of full and
adequate consideration and were not fraudulent as to
g}edits()sgs; Hamilton v. W,, 198M308, 26INW635. See Dun,

E. .

A fair consideration is omne which fairly represents
value of property at time tranafer i3 made, and transfer
ls not fraudulent because later events permit sale at
greatly increased amount. Kohrt v. M., 203M494, 282NW
129, See Dun. Dig, 3849,

{h).

Whether there was a falr or sufflcient consideration
for the transfer of securities attacked as fraudulent as
to creditors waas a question of fact for trial court, Weese
v. W., 1891Mb626, 254NW816. See Dun. Dig. 3849,

8478. Conveyance by insolvent.
172M149, 214NWT87: note under §8477,
173ME76, 218NWI1(8: note under §8476.
1740423, Z19INWELED: note under §8481
gsﬁgane v. B, (USCCA-Minn), 8TF(2d)365:

"Where Minnesota corporation, to avold double liability
of stockholders, organized a Delaware corporation, to
which It transferred all of the assets of the corpora-
tion, in exchange for stock in the Delaware corporatlon,
the creditors of the Minnesota corporatlon could not
have the transfer set aside in a federal court of equity
as fraudulent, to the prejudice of the creditors of the
Delaware corporation, the federal court applying eguita-
ble principles independent of the state statutes. Brill
v. W. (CCAB), 65F(2d)420. Cert. den, 290US643, 64SCR
6l. See Dun. Dig. 3866a.

In such case the Delaware creditors having secured
the appeintment of a receiver before the Minnesota
creditors had taken any action or had reduced their
claims to judgment, had a superlor equity against the
Iagsets, and both sets of creditors would be treated alike.

note under

This section does not apply to a joint tenancy in stock
created by husband in himself and wife in the abasence of
either fraud or insolvency, so a8 to render the wife liable
for husband's unpaid federal income tax as transferee
under §311 of the Federal Revenue Act of 1928,
H.,, (CCAR), 9917(2d)265, revgy I6BTAGHI.

Evidence held to show conveyance from husband and
wife to daughter rendered husband insolvent. 171M284,
213NWI1L,

Evidence held not to show angresment for repaymant
of advances made by wife to husband. 171M284, 213NW
911, :

Payment of an honest debt ls not fraudulent althoui
it operates as a preference, in view of the federal bank-
ruptey act (Masen's Code, Title 11). 171M284, 213INWI11,

Evidence held to support finding that conveyancesa to
wife and daughter were made in good falth for ade-
quate consideration and not with intent to defraud
creditoras. 173M468, 21TNWEI3. .

The consideration must be one which fairly representsa
the value of the property. 179M7T, 228NWI1T7T,

Evidence held not to show that conveyance rendered
grantor [nscolvent., Larson v. T. 185M366, 374, Z4INW43,
47. See Dun. Dig. 3928a

Evidence held not to require finding that transfer of
land rendered grantor insolwent. National Surety Co. v.
W., 184M21, 242NW545. See Dun. Dig. 2846.

Every convevance made by a person who will thereby
be rendered insolvent 1s fraudulent ag to creditors with-
out regard to his actual intent If the conveyance is made
without a fair consideration. State Bank of New London
v, 8., 197TM426, 26TNW366. See Dun, Dig, 3848.

Irvine v,
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CH. 68—FRAUDS

Transfers between husband and wife, whether made dl-
rectly or indlrectly, are prima facie fraudulent as to ex-
tating creditors; burden resting upon wife to show by
clear and satisfactory evidence that a valuable conasider-
atlon was paid by her or by some one in her behalf. Id.
Ses Dun, Dig. 3907.

A voluntary conveyance i3 one made without any valu-
able consideration.  Kohrt v, M, 203M494, 2§32NW120.
See Dun., Dig. 3870.

Mere fact that a person is solvent does not necessarily
render him incapable of making conveyances or trans-
fers fraudulent to his creditor, solvency belng only an
item of evidence to be considered with all the ¢ther facts
and circumstances of the case, Lind v. O, 204M30, 282
NWGG1, See Dun. Dig. 3860, 3919.

8479. Conveyances by persons in business.

Whether tranaferee of securlties participated in fraud
or acted in bad faith, held question of fact for trial
g(s)glrt. Weese v, W, 191M526, 264NW3816. See Dun, Dig.

4%. Subd. 3. Statement showing that materlals were
furnished by subcontractor to owner, though actually
5\;;:11457%%]453 principal contractor, held sufiicient. 199NW

8481. Conveyance made with intent to defraud.

14. In genernl.

Brill v. W. B. Foshay Co. (CCAS), 65F(2d)420. Cert.
den, 29008443, 5483CR61, note under §8478.

Assignment of future wages held not to preclude dis-
charge of assignor in bankruptcey, Strane v, §. (USCCA-
Minn), 37F(24)365,

This section does not apply to a joint tenancy in stock
created by husband in himself and wife in the absence
of either fraud or insolvency, so as to render the wife
lable for huaband's unpaid federal income tax as trans-
feree under 3311 of the Federal llevenue Act of 1928.
Irvine v. H. (CCAS8), 991°(2d)2(5, rev'g 36BTAGHS.

Evidence held to show that makers of note to bank
were not estopped as against creditors to deny that note
was given for valld consideration. Grant Co. State Bk.
v. 8., 178M566, 228NWI1ED.

6. Subsequent ereditors.

Creditors could not impresas proceeds of life insurance
policies with claims based on fraud of insured after ia-

suance of policles. Cook v. P., 182M496, 235NW9, See
Dun, Dig, 4801, 3876a.

In action to set aside conveyance as fraudulent evi-
dence held to establish that clalm upon which judg-
ment rested arose prior to transfer. Larson v, T, 185
M370, 24INW45, See Dun. Dlg. 3%23a.

In action to set aside conveyance as fraudulent, evi-
dence held to establish that iIntervener's clalm upon
which his judgment rested arose prior to the convey-
ance attacked, Larson v T, I[85M374, 241NWAT.

23, Transfer hetween husband and wife,

Trangfers from husband to wife are presumptively
fraudulent as to existing creditors and burden i3 upon
her to show good faith and o valuable consglderation paid
by her, or by someone in her behalf. Lind v, O, 204M30,
2REANTWEGL., See Dun, Dig. 38569,

I4. Transfers hetween near relntives.

Transfers by father to daughters are scrutinized close-
I¥ by the courts, and when voluntarily made are pre-
sumptively fraudulent as to creditors. Lind v. O, 204M
30, 282NWGG1, See Dun. Dig. 3858.

31. Chanttel mortigages.

Title that paasses on foreclosure of prior and para-
mount mortgage. 171M197, 213NWS§92,

Evidence sustained finding that chattel mortgage giv-
en by father to son was not executed in good faith.
177TM84, 224N'W4EHT,

32, Who may assalil.

Equlty will not lend its ald either to a grantor who
seeks to impeach a fraudulent conveyvance, or personal
representative suing for benefit of his estate, though
statute permits personal representative In some cases to
aue for benefit of creditors. Lind v, O. 204M30, 282NW
661. See Dun. Nig. 3898,

A creditor may sue on his own behalf to set aside =z
fraudulent conveyancé made by decedent prior to his
death, right of personal representative of fraudulent
debtor to bring suit not beling exclusive., Id. See Dun.
Dig. 39%01.

3%, Action Yo sel anide.

In action to set aside frauwdulent conveyances, gran-
tee centot set up defenses which were avatlable to the

§8490

rantor in the original action. Weber v. A, 176M120,
22NWE486.

A change procured by misrepresentations in form of
Indebtedness held not to relieve defendant from his ob-
tigation, 176Mb50, 224N'W237,

Causes of action get forth in complaint in interven-
tlon in action to set aside conveyances as fraudulent
held not well pleaded. Larson v. T. 185M370, 241NW45.
See Dun. Dig. 3925.

Court was not justified in vacating mortgage fore-
clogure proceedings in action to set aside transfer of
mortgage as fraudulent as to crediteras. Larson v. T,
188M370, 241N'W45. See Dun. Dig. 3930.

Several creditors having distinet claims can joln as
plaintiffs in a single complaint brought to reach fraud-
ulently conveyed property. Lind v, O, 204330, 28ZNW
661. See Dun. Dig. 3898.

38. Burden of prool.

176M1567, 220N'WGED.

Transfer of renl estate in full value for payment of a
debt was not fraudulent in absence of showing of ac-
tual Interest to hinder, delay or defraud plaintiff. 174
Md423, 21INWS50.

30, Degree of proof required.

Finding of fraudulent intent in transfer of real es-
tate, supported by evidence. 1T6MBE0, 224NW237.

40. Evidence.

Evidence, held to show that conveyance from father
}\g‘hgs%%ghter was not in fraud of creditora. 1B1M71, 231

Evidence held to sustain finding that conveyance left
grantor insolvent and that grantee had knowledge of
intent to defraud creditors of grantor., Larson v. T,
185M374, 241NW47. BSee Dun. Dig, 3928a.

In action to set aside fraudulent conveyance, findin
of good faith held supported by evidence. Nationa
Surety Co. v. W., 186M93, 242N'W545. See Dun. Dig. 3848,

Evidence held to support finding that transfer of real
estate was fraudulent as to creditors and that crops
did not belong to grantee. Joop v, 8., 188M419, 24TNW
526, See Dun. Dig. 3910.

8483. Rights of creditors with matured claims.

Simple creditor, suing to set aside fraudulent convey-
ance does not obtain lien upon property conveyed until
rendition of final judgment. Emrich v. E. (USCCAS8), 78
;-“0(124:1)858, 20AmMB(NS)458. Cert. den., 29718709, BESCR

Assignment of future wages held not to preclude dis-
charge of assignor In bankruptcy., Strane v. 8., (USCCA-
Minn), 837F(2d)365.

Rights of holder of prier and paramcunt mortgage,
agze’:] a purchaser at foreclosure gale, 171M197, 213NW
892,

Appointment of a receiver for a judgment debtor’s
nonexempt property in proceedings supplementary to
execution is discretionary with court. Ginaberg v. D.,
191M12, 252NWEGY.  Sce Dun. Dig. 3549,

Though a simple creditor may being a suit to set
aslde o fraudulent conveyance, he i3 not compelled to do
sn nnd may flrat sue and obtaln judgment, and limita-
tinng dees not begin to run agaipst him in the latter
case at least until he has obtained judgment. Lind v.
O., 204M30, 28INWEG]L. See Dun. Dig. 3922,

(a). N

Enrich v. E. (USCCAS8), T8F(2d)858, 20AmDB(NS)458.
Cert. den., 297US709, 565CR501,

8484. Creditors whose claims have not matured.

A recelver cannot attack a chattel mortgage as void
to creditors because not recorded, without showling that
he occupies a status to assail 1t, 1T5MA4T, 220N'W400.

G. 8. 1923, §B345, does not apply to general creditors,
but to such as are armed with process, or to a recelver
representing creditors and vested with the right to at-
tack., 175M47, 220N'W400.

A surety upon a fidelity bond becomes an existing
creditor from the date of the toking effect of the bond
for the purpose of attacklng as fraudulent a transfer of
property by his principal cbligor. National Surety Co,
v, W, 184M44, 23TNWE90. See Dun. Dig. 3901,

8488. Inconsistent legislation repealed.

Act is not a substitute for old remedies but slmply
abrogates ancient rules whereby a judgment and a Ifen
were essential prellminaries to equitable rellef, Lind v.
., 204330, 282NWGG1., See Dun, Dig. 3921,

CHAPTER 69
Liens for Labor and Material

FOR IMPROVEMENT OF REAL ESTATE

8490, Mechanics, laborers and materialmen.

%. In general. .

A surety bond to protect the owner of land againast
mechanic’s liens, held not discharged by a transfer of
the land where the grantee was made a party to the
bond. Hartford A. & I. Co. v. F,, {(CCAB), 59F(2d)950.
See Dun. Dlg. 9094, 9107,

The surety on a bond to protect the owner of land
against mechanie’s liens cannot complain of a change
in the title taking blace after liability on-the bond had
attached by the flling of a lien, Id.

The surety on a bond to protect land from mechanles’
liens Is not discharged by a transfer of the land where
the principals on the bond are not relensed. Id,

That obligee in a surety bond to protect againast me-
chanics’ llens compelled a lenor to elect between his
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